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ABSTRACT

This paper highlights the difficulties in improving tobacco control measures in
the light of protection of public health and investment by transnational tobacco
company (BAT). Above-mentioned evidences prove that developing states face great
challenges in implementing effective tobacco control scheme where the investor is
major tobacco industry. Thereby, effective control policies are much needed when
attracting an investment into domestic economy. Yet, the ability of BAT to shape
public policies assumes particular importance in terms of WHO FCTC. After
becoming a signatory party of the Convention, Uzbekistan must fulfill the
requirements of the Convention and work out tobacco control regime. On the other
hand, this move may also heighten the opportunity of BAT to shape the legislation or
to encourage the pre-emptive adoption of ineffective measures.

Key words: WHO, fair and equitable treatment, legislation, tobacco control
regime, investment law.

HEPCIIEKTUBbBI PEXXUMA KOHTPOJISI TABAKA B Y3BEKUCTAHE:
JAEJO BPUTAHCKO-AMEPUKAHCKOI'O TABAKA B Y3BEKNCTAHE
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AHHOTAIUA
B smom cmamve oceewaromcs mpyoHocmu COBEpPUIEHCMBOBAHUS Mep NO
bopbbe npomus mabaka 8 ceeme 3auiumvl 0OUECMBEHHO20 300P0BbS U UHBECTMUYULL
mpancHayuonanvrou maobaunon xomnawuu (BAT). Bvuueynomsnymoeie OaHHble
00KA3bIBAIOM, YMO PA36UBAIOWUECS CMPAHbL  CIMAIKUBAIOMCSA ¢ DOJIbUUMU
MpYOHOCMAMU NpU 6HeOpeHuu 3ppexmusHvix cxem 0O0pbOLL npomue mabaxa, 6
KOMOPBIX UHBECMOPOM ABIAEMCSL KPYNHASL MAOAUHAST NPOMbIUAEHHOCMb. B c653u ¢
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IMUM Kpatine Heobxoouma 3ppexmusnHas noIumuKa KOHmpoas npu npusieyeHuu
UHGECMUYULL 8 OMEeUeCmBeHHYI0 IKOHOMUKY. Tem me menee, cnocoonocmv BAT
Gopmuposame 20Cy0apcmeeHny0 NOIUMUKY Npuodopemaem o0codoe 3HayeHue ¢
mouku 3penusi PKBT BO3. Cmas yuacmuuxom Koneenyuu, Y3zbexucmawn Oondicen
gvinoHums mpebosanus Kowneenyuu u paspabomamsv pedxcum 0O0pbObI npomus
mabaka. C Opy2oti CMmopoHbl, IMOM Ulaz MON*Cem MaKH#ce Y8eauyums 603MOHCHOCMU
BAT ona ¢opmuposanus 3axoHoOamenbcmea uiu NOOWPEHUS YNPeHcOanue2o
npuHAmMUs HeaghdhekmuHvix mep.

Knwuesvie cnosa: BO3, cnpageonusoe u  pasnoe  obpawjeHue,
3aKOHO0amenbCmeo, pedxcum 60pbobbl npomus mabaxa, UHEeCMUYUOHHOE NPABo.

INTRODUCTION

Regarding to the WHO global report in 2013, tobacco consumption remains a
serious threat to global health, taking life away about six million people and causing
enormous economic damage annually in terms of excess health-care cost and lost
productivity!. At the beginning of 2000s, realizing the vitality of tobacco abuse,
member states of WHO concluded a treaty — the WHO Framework Convention on
Tobacco Control (WHO FCTC)? and adopted it in 2003.

According to the report by the Ministry of Health of the Republic of Uzbekistan
in 2014, the percentage of male smokers is 20% whereas 1.1% among women. From
20 percent, 77,2 % smokes daily where the ratio of women is 90,5% from 1.1
percent®. In order to combat against tobacco abuse, Uzbekistan took concerted action
through becoming a member state to the WHO FCTC.

On April 24, 2012, the President of Uzbekistan signed a law “On accession of
the Republic of Uzbekistan to the World Health Organization Framework Convention
on Tobacco Control”*. Now, Uzbekistan is tending to become the 48th Party country
of the WHO FCTC. As a signatory party to the WHO FCTC, Uzbekistan has an
obligation to implement a variety of measures that make tobacco use less attractive to
people, translating its general provisions into national laws and regulations. This
includes enforcing smoke-free legislation to reduce exposure to second-hand smoke,
explaining to people about the dangers of tobacco, not selling tobacco to minors,
quitting tobacco or helping people to quit, and etc. Within three years after signing
the Convention, the party countries oblige to ensure that tobacco packaging has

1 http://www.who.int/tobacco/global report/2013/who_fctc.pdf
2 http://www.who.int/tobacco/framework/WHO FCTC english.pdf
3http://apps.who.int/fctc/implementation/database/sites/implementation/files/documents/reports/uzbekistan_2014 report

final.pdf
4 http://www.lex.uz/pages/getpage.aspx?lact id=2005722
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strong health warnings, and in five years to establish comprehensive bans on tobacco
advertising, promotion, sponsorship, and etc.

Becoming a member state to the WHO FCTC, is it a crucial step for
Uzbekistan in the context of promotion of public health care? Does the legal system
of Uzbekistan ready to implement massive measures which are being required by the
WHO FCTC? Also, does the tobacco control regime of the WHO FCTC affect to the
activity of foreign investors in Uzbekistan who have already invested into tobacco
sector?

2. Background of the problem

In a closed deal concluded in May 1994 and finalized in late 1995, Uzbekistan’s
state-owned tobacco monopoly was privatized by the British-American Tobacco
(BAT). BAT established a joint-venture with the government, and its initial 51%
shareholding increased with subsequent investments to reach 97% by 1998°. The
joint-venture included the whole existing national tobacco industry, which composed
of the Tashkent tobacco factory (TTF) and 2 fermentation plants in Urgut and
Samarkand cities. The state-owned monopoly was thus replaced with a private one
and BAT became the largest investor in Uzbekistan to that date. As a matter of fact, it
contributed an estimated one third of all foreign direct investment received by
Uzbekistan from 1992 till the end of 2000°.

In August 1994, as negotiations went on with BAT, the Ministry of Health
issued a tobacco control decree, called Health Decree 307. The decree banned
unfiltered cigarettes and those high in tar and nicotine, banned tobacco advertising
and smoking in public places, required outlets to be licensed, and introduced health
warnings on the plain. In contrast, BAT was shocked at released decree and described
it as “deal stopper” further making three assertions against the decree. First, BAT
depicted the decree as jeopardising foreign investment in Uzbekistan, while warning
the Ministry of Health that it would lead to “the immediate demise of the domestic
cigarette industry”. Second, BAT refuted the health effects of smoking as accurately
described in the decree, suggesting an ongoing controversy in which “smoking has
not been proven to actually reason for diseases”. Third, BAT illustrated the decree as
“seriously interfering with commercial freedom”®. Furthermore, BAT proposed its
amendments to the decree and offered to use voluntary code, which had already
experienced in Russia. In fact, the voluntary code is industry’s responsible approach

® http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2005.078378

® Ibid

" Decree 10.30 “On Restricting and Preventing Smoking in Uzbekistan”. 15/07/1994.

8 Anna B Gilmore, J Collin, M McKee British American Tobacco's erosion of health legislation in Uzbekistan - British
Medical Journal, 2006 - infam.antville.org
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in dealing with governments to agree adverting standards. However, it was actually
developed collaboratively by tobacco companies and entailed only modest and

ineffective restrictions.

Proposed amendments to the decree comparing to its original version is below:

Original version

Amended version

Smoking can essentially worsen

the clinic [sic] course of such diseases as
stomach and duodenum [sic] ulcer, chronic
gastritis, etc, and strongly influence the
development of the heart-crowning artery
[sic] sclerosis . .

Smoking has been claimed to worsen the clinic
[sic] course of such diseases as stomach and
duodenum [sic] ulcer, chronic gastritis, etc,

and to influence the development of the . . .

In Uzbekistan the number of people suffering
from the diseases of breathing system,
including those related to smoking, increased
from. . ..

In Uzbekistan the number of people suffering
from the diseases of breathing system, including
those associated with smoking, increased
from. . ..

There was a data alleging that tobacco smoke
is more harmful to non-smokers rather than
smokers

Sentence is removed

Advertisement of the local and foreign brand
tobacco products, including the advertisement
through the mass media (television, radio,
cinema, newspapers, magazines, etc) [shall be
permanently prohibited]

Advertisement of the local and foreign brand
tobacco products, including the advertisement
through the mass media (television, radio, cinema,
newspapers, magazines, etc) will be prohibited
according to voluntary code.

Smoking [will be banned in] public places,
on the transport, at the health care
institutions, kindergartens, schools and other
institutions  for children, colleges and
universities. At other institutions and
enterprises smoking should be permitted
only in specially arranged places.

Smoking at health care institutions, kindergartens,
schools and other institutions for children, will be
prohibited. At other institutions and enterprises,
and on public transport, both smoking and non-
smoking areas will be provided (totally
amended)®

% The table materials were obtained from “British American Tobacco's erosion of health legislation in Uzbekistan” by
Anna B Gilmore, J Collin, M McKee - British Medical Journal, 2006 - infam.antville.org
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By successfully overturning bans in the decree, BAT eliminated the most
effective measures to control tobacco consumption regime in Uzbekistan. Following
this, BAT increased its market share from 45% in 1995 to 80% in 2014%°.

4. Literature review

Regarding to existing literature on this matter, an article by Gilmore, Anna B.,
Jeff Collin, and Martin McKee on “British American Tobacco's erosion of health
legislation in Uzbekistan”!! sheds light on how BAT shaped the legislation of
Uzbekistan while investing into tobacco sector. Another pragmatic article by the
same co-authors on “Transnational tobacco company influence on tax policy during
privatization of a state monopoly: British American Tobacco and Uzbekistan”!2
discusses how BAT influenced on tax policy system of Uzbekistan by its investment.
“The invisible hand: how British American Tobacco precluded competition in
Uzbekistan™®® by above-mentioned co-authors explore the facts how BAT became a
dominant monopoly of tobacco field in Uzbekistan. Besides that, Shukurov, Shukhrat
U., and Konstantin S. Krasovsky on “Impact of cigarette taxation policy on excise
revenues and cigarette consumption in Uzbekistan™4 reveals the significant issues of
tobacco tax policy and discusses the rate of tobacco use in Uzbekistan.
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